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JUVENILE COMPETENCY AMENDMENTS
2012 GENERAL SESSION
STATE OF UTAH

Chief Sponsor: Kay L. McIff
Senate Sponsor: Lyle W. Hillyard

LONG TITLE
General Description:

This bill enacts standards and procedures for juvenile competency proceedings, clarifies
duties and responsibilities of the Department of Human Services, defines terms, and
makes technical corrections.
Highlighted Provisions:

This bill:

» requires the department to:

o conduct juvenile competency evaluations in the least restrictive setting;

 upon a finding of good cause, use a second examiner to evaluate the juvenile;

o prepare an attainment plan when a minor is found not competent to proceed;
» grants the juvenile court jurisdiction over a minor not competent to proceed;
» defines the following terms:
* "Mental disorder";
o "Intellectual disability";
* "Not competent to proceed”; and
¢ "Related condition";
» establishes competency to proceed standards and procedures; and
» makes technical corrections.
Money Appropriated in this Bill:
None

Other Special Clauses:
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None
Utah Code Sections Affected:

AMENDS:

62A-1-108.5, as last amended by Laws of Utah 2011, Chapter 366

62A-1-111, as last amended by Laws of Utah 2008, Chapters 3 and 382

78A-6-101, as renumbered and amended by Laws of Utah 2008, Chapter 3

78A-6-103, as last amended by Laws of Utah 2011, Chapter 366

78A-6-105, as last amended by Laws of Utah 2011, Chapter 320

78A-6-208, as renumbered and amended by Laws of Utah 2008, Chapter 3
ENACTS:

78A-6-1301, Utah Code Annotated 1953

78A-6-1302, Utah Code Annotated 1953

78A-6-1303, Utah Code Annotated 1953
—-————_—-—-__————__——_——_—————
Be it enacted by the Legislature of the state of Utah:

Section 1. Section 62A-1-108.5 is amended to read:

62A-1-108.5. Mental illness and intellectual disability examinations --
Responsibilities of the department.

(1) In accomplishing its duties to conduct mental illness and intellectual disability
examinations under Title 77, Utah Code of Criminal Procedure, and juvenile competency
evaluations pursuant to Title 78A, Chapter 6. Juvenile Court Act, the department shall proceed
as outlined in this section and within appropriations authorized by the Legislature. The
executive director may delegate the executive director's responsibilities under this section to
one or more divisions within the department.

(2) When the department is ordered by the district court to conduct a mental illness or

intellectual disability examination(;] the executive director shall:
(a) direct that the examination be performed at the Utah State Hospital; or

(b) designate at least one examiner, selected under Subsection [€3)] (4), to examine the
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defendant in the defendant's current custody or status.

(3) When the department is ordered by the juvenile court to conduct a juvenile
competency evaluation pursuant to Title 78 A, Chapter 6. Juvenile Court Act, the executive

director shall:

(a) designate an examiner selected pursuant to Subsection (4) to evaluate the minor;

and

(b) upon a finding of good cause and order of the court. designate a second examiner to
evaluate the minor.

[3)] (4) The department shall establish criteria, in consultation with the Commission
on Criminal and Juvenile Justice, and shall contract with persons or organizations to conduct
mental illness and intellectual disability [examinations] or related condition, and juvenile
competency evaluations under [Subsection] Subsections (2)(b) and (3)(b). In making this
selection, the department shall follow the provisions of Title 63G, Chapter 6, Utah
Procurement Code.

[€9] (5) Nothing in this section prohibits the executive director, at the request of
defense counsel or a prosecuting attorney in a criminal proceeding under Title 77, Utah Code
of Criminal Procedure, and for good cause shown, from proposing a person who has not been
previously selected under Subsection [{3)] (4) to contract with the department to conduct the
[examination] evaluation. In selecting that person, the criteria of the department established
under Subsection [€3)] (4) and the provisions of Title 63G, Chapter 6, Utah Procurement Code,
shall be met.

Section 2. Section 62A-1-111 is amended to read:

62A-1-111. Department authority.

The department may, in addition to all other authority and responsibility granted to it by
law:

(1) adopt rules, not inconsistent with law, as the department may consider necessary or
desirable for providing social services to the people of this state;

(2) establish and manage client trust accounts in the department's institutions and
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community programs, at the request of the client or the client's legal guardian or representative,
or in accordance with federal law;

(3) purchase, as authorized or required by law, services that the department is
responsible to provide for legally eligible persons;

(4) conduct adjudicative proceedings for clients and providers in accordance with the
procedures of Title 63G, Chapter 4, Administrative Procedures Act;

(5) establish eligibility standards for its programs, not inconsistent with state or federal
law or regulations;

(6) take necessary steps, including legal action, to recover money or the monetary value
of services provided to a recipient who was not eligible;

(7) set and collect fees for its services;

(8) license agencies, facilities, and programs, except as otherwise allowed, prohibited,
or limited by law;

(9) acquire, manage, and dispose of any real or personal property needed or owned by
the department, not inconsistent with state law;

(10) receive gifts, grants, devises, and donations; gifts, grants, devises, donations, or
the proceeds thereof, may be credited to the program designated by the donor, and may be used
for the purposes requested by the donor, as long as the request conforms to state and federal
policy; all donated funds shall be considered private, nonlapsing funds and may be invested
under guidelines established by the state treasurer;

(11) accept and employ volunteer labor or services; the department is authorized to
reimburse volunteers for necessary expenses, when the department considers that
reimbursement to be appropriate;

(12) carry out the responsibility assigned in the Workforce Services Plan by the State
Council on Workforce Services;

(13) carry out the responsibility assigned by Section 9-4-802 with respect to
coordination of services for the homeless;

(14) carry out the responsibility assigned by Section 62A-5a-105 with respect to



Enrolled Copy H.B. 393

114  coordination of services for students with a disability;

115 (15) provide training and educational opportunities for its staff;
116 (16) collect child support payments and any other money due to the department;
117 (17) apply the provisions of Title 78B, Chapter 12, Utah Child Support Act, to parents

118  whose child lives out of the home in a department licensed or certified setting;

119 (18) establish policy and procedures, within appropriations authorized by the

120  Legislature, in cases where the department is given custody of a minor by the juvenile court
121  pursuant to Section 78A-6-117 or ordered to prepare an attainment plan for a minor found not
122  competent to proceed pursuant to Section 78A-6-1301; any policy and procedures shall

123 include:

124 (a) designation of interagency teams for each juvenile court district in the state;
125 (b) delineation of assessment criteria and procedures;
126 (c) minimum requirements, and timeframes, for the development and implementation

127  of a collaborative service plan for each minor placed in department custody; and

128 (d) provisions for submittal of the plan and periodic progress reports to the court;
129 (19) carry out the responsibilities assigned to it by statute;
130 (20) examine and audit the expenditures of any public funds provided to local

131  substance abuse authorities, local mental health authorities, local area agencies on aging, and
132 any person, agency, or organization that contracts with or receives funds from those authorities
133 or agencies. Those local authorities, area agencies, and any person or entity that contracts with
134  or receives funds from those authorities or area agencies, shall provide the department with any
135 information the department considers necessary. The department is further authorized to issue
136  directives resulting from any examination or audit to local authorities, area agencies, and

137  persons or entities that contract with or receive funds from those authorities with regard to any
138  public funds. If the department determines that it is necessary to withhold funds from a local
139  mental health authority or local substance abuse authority based on failure to comply with state
140  or federal law, policy, or contract provisions, it may take steps necessary to ensure continuity of

141  services. For purposes of this Subsection (20) "public funds" means the same as that term is
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defined in Section 62A-15-102; and

(21) pursuant to Subsection 62A-2-106(1)(d), accredit one or more agencies and
persons to provide intercountry adoption services.

Section 3. Section 78A-6-101 is amended to read:

CHAPTER 6. JUVENILE COURT ACT

78A-6-101. Title.

This chapter is known as the "Juvenile Court Act [ef-1996]."

Section 4. Section 78A-6-103 is amended to read:

78A-6-103. Jurisdiction of juvenile court -- Original -- Exclusive.

(1) Except as otherwise provided by law, the juvenile court has exclusive original
jurisdiction in proceedings concerning:

(a) achild who has violated any federal, state, or local law or municipal ordinance or a
person younger tilan 21 years of age who has violated any law or ordinance before becoming
18 years of age, regardless of where the violation occurred, excluding offenses in Subsection
78A-7-106(2);

(b) aperson 21 years of age or older who has failed or refused to comply with an order
of the juvenile court to pay a fine or restitution, if the order was imposed before the person's
21st birthday; however, the continuing jurisdiction is limited to causing compliance with
existing orders;

(c) achild who is an abused child, neglected child, or dependent child, as those terms
are defined in Section 78A-6-105;

(d) a protective order for a child pursuant to the provisions of Title 78B, Chapter 7,
Part 2, Child Protective Orders, which the juvenile court may transfer to the district court if the
juvenile court has entered an ex parte protective order and finds that:

(i) the petitioner and the respondent are the natural parent, adoptive parent, or step
parent of the child who is the object of the petition;

(ii) the district court has a petition pending or an order related to custody or parent-time

entered under Title 30, Chapter 3, Divorce, Title 78B, Chapter 7, Part 1, Cohabitant Abuse Act,
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or Title 78B, Chapter 15, Utah Uniform Parentage Act, in which the petitioner and the
respondent are parties; and

(iii) the best interests of the child will be better served in the district court;

(e) appointment of a guardian of the person or other guardian of a minor who comes
within the court's jurisdiction under other provisions of this section;

(f) the emancipation of a minor in accordance with Part 8, Emancipation;

(g) the termination of the legal parent-child relationship in accordance with Part 5,
Termination of Parental Rights Act, including termination of residual parental rights and
duties;

(h) the treatment or commitment of a minor who has an intellectual disability;

(i) a minor who is a habitual truant from school;

(j) the judicial consent to the marriage of a child under age 16 upon a determination of
voluntariness or where otherwise required by law, employment, or enlistment of a child when
consent is required by law;

(k) any parent or parents of a child committed to a secure youth corrections facility, to
order, at the discretion of the court and on the recommendation of a secure facility, the parent
or parents of a child committed to a secure facility for a custodial term, to undergo group
rehabilitation therapy under the direction of a secure facility therapist, who has supervision of
that parent's or parents' child, or any other therapist the court may direct, for a period directed
by the court as recommended by a secure facility;

(1) a minor under Title 55, Chapter 12, Interstate Compact for Juveniles;

(m) the treatment or commitment of a child with a mental illness. The court may
commit a child to the physical custody of a local mental health authority in accordance with the
procedures and requirements of Title 62A, Chapter 15, Part 7, Commitment of Persons Under
Age 18 to Division of Substance Abuse and Mental Health, but not directly to the Utah State
Hospital;

(n) the commitment of a child to a secure drug or alcohol facility in accordance with
Section 62A-15-301;



198
199
200
201
202
203
204
205
206
207
208
209
210
211
212
213
214
215
216
217
218
219
220
221
222
223
224
225

H.B. 393 Enrolled Copy
(o) a minor found not competent to proceed pursuant to Section 78 A-6-1301;

[fo] (p) de novo review of final agency actions resulting from an informal adjudicative
proceeding as provided in Section 63G-4-402; and

[p)] (@) adoptions conducted in accordance with the procedures described in Title
78B, Chapter 6, Part 1, Utah Adoption Act, when the juvenile court has previously entered an
order terminating the rights of a parent and finds that adoption is in the best interest of the
child.

(2) Notwithstanding Section 78 A-7-106 and Subsection 78A-5-102(9), the juvenile
court has exclusive jurisdiction over the following offenses committed by a child:

(a) Title 41, Chapter 6a, Part 5, Driving Under the Influence and Reckless Driving;

(b) Section 73-18-12, reckless operation; and

(c) class B and C misdemeanors, infractions, or violations of ordinances that are part of
a single criminal episode filed in a petition that contains an offense over which the court has
jurisdiction.

(3) The juvenile court has jurisdiction over an ungovernable or runaway child who is
referred to it by the Division of Child and Family Services or by public or private agencies that
contract with the division to provide services to that child where, despite earnest and persistent
efforts by the division or agency, the child has demonstrated that the child:

(a) is beyond the control of the child's parent, guardian, lawful custodian, or school
authorities to the extent that the child's behavior or condition endangers the child's own welfare
or the welfare of others; or

(b) has run away from home.

(4) This section does not restrict the right of access to the juvenile court by private
agencies or other persons.

(5) The juvenile court has jurisdiction of all magistrate functions relative to cases
arising under Section 78A-6-702.

(6) The juvenile court has jurisdiction to make a finding of substantiated,

unsubstantiated, or without merit, in accordance with Section 78 A-6-323.
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226 (7) The juvenile court has jurisdiction of matters transferred to it by another trial court
227  pursuant to Subsection 78A-7-106(7).

228 Section 5. Section 78A-6-105 is amended to read:

229 78A-6-105. Definitions.

230 As used in this chapter:

231 (1) (a) "Abuse" means:

232 (i) nonaccidental harm of a child;

233 (ii) threatened harm of a child;

234 (iii) sexual exploitation; or

235 (iv) sexual abuse.

236 (b) "Abuse" does not include:

237 (i) reasonable discipline or management of a child, including withholding privileges;
238 (ii) conduct described in Section 76-2-401; or

239 (iii) the use of reasonable and necessary physical restraint or force on a child:

240 (A) in self-defense;

241 (B) in defense of others;

242 (C) to protect the child; or

243 (D) to remove a weapon in the possession of a child for any of the reasons described in
244  Subsections (1)(b)(iii)(A) through (C).

245 (2) "Abused child" means a child who has been subjected to abuse.

246 3 "Adjudicaﬁon" means a finding by the court, incorporated in a decree, that the facts

247  alleged in the petition have been proved. A finding of not competent to proceed pursuant to
248  Section 78A-6-1302 is not an adjudication.

249 (4) "Adult" means a person 18 years of age or over, except that a person 18 years or
250  over under the continuing jurisdiction of the juvenile court pursuant to Section 78 A-6-120 shall
251  be referred to as a minor.

252 (5) "Board" means the Board of Juvenile Court Judges.

253 (6) "Child" means a person under 18 years of age.
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(7) "Child placement agency" means:

(a) aprivate agency licensed to receive a child for placement or adoption under this
code; or

(b) a private agency that receives a child for placement or adoption in another state,
which agency is licensed or approved where such license or approval is required by law.

(8) "Clandestine laboratory operation" is as defined in Section 58-37d-3.

(9) "Commit" means, unless specified otherwise:

(a) with respect to a child, to transfer legal custody; and

(b) with respect to a minor who is at least 18 years of age, to transfer custody.

(10) "Court" means the juvenile court.

(11) "Dependent child" includes a child who is homeless or without proper care
through no fault of the child's parent, guardian, or custodian.

(12) "Deprivation of custody" means transfer of legal custody by the court from a
parent or the parents or a previous legal custodian to another person, agency, or institution.

(13) "Detention" means home detention and secure detention as defined in Section
62A-7-101 for the temporary care of a minor who requires secure custody in a physically
restricting facility:

(a) pending court disposition or transfer to another jurisdiction; or

(b) while under the continuing jurisdiction of the court.

(14) "Division" means the Division of Child and Family Services.

(15) "Formal referral" means a written report from a peace officer or other person
informing the court that a minor is or appears to be within the court's jurisdiction and that a
petition may be filed.

(16) "Group rehabilitation therapy" means psychological and social counseling of one
or more persons in the group, depending upon the recommendation of the therapist.

(17) "Guardianship of the person" includes the authority to consent to:

(a) marriage;

(b) enlistment in the armed forces;

-10-



